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Court of Appeals of the District of Columbia 

I 

I 

■ . . I 

No. 6234. 

I 

The F. H. Smith Company, a Corporation, 4^ppellant, 

vs. ! 

I 

Eugene Black, Chairman, Jed C. Adams, C. Rogers 

Arundell et al. 


/ j 

a Supreme Court of the District of Columbia. 

j 

Equity. No. 56675. | 

I 

The F. H. Smith Company, a Corporation,! Plaintiff, 


Eugene Black, Chairman; Jed C. Adams, C. RpGERs Arun¬ 
dell, et al.. Defendants. ! 

i 

1 

1 

United St.\tes of America, j 

District of Columbia, 55: , 

I 

I 

I 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: I 
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1 Bill. 

Filed January 15,1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 56675. 

The F. H. Smith Company, a Corporation, Plaintiff, 

vs. 

Eugene Black, Chairman; Jed C. Adams, C. Rogers Arun- 
DELL, Edgar J. Goodrich, W. C. Lansdon, J. Russell 
Leech, John J. Marquette, Anabel Matthews, Stephen 
J. McMahon, Logan Morris, J. Edgar Murdock, Herbert 
F. SeawelL Charles P. Smith, John M. Sternhagen, 
Charles M. Trammell and Ernest H. Van Fossan, Mem¬ 
bers of the United States Board of Tax Appeals, De¬ 
fendants. 

To the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court: 

The plaintiff. The F. H. Smith Company, respectfully 
shows to the Court: 

1. That the plaintiff is a corporation, organized and 
existing under the laws of the State of Delaware, having 
its principal office and place of business in Delaware Trust 
Building, Wilmington, Delaware, and brings this suit in 
its own right. 

2. That the defendants Eugene Black, Jed C. Adams, 
C. Rogers Arundell, Edgar J. Goodrich, W. C. Lansdon, 
J. Russell Leech, John J. Marquette, Annabel Matthews, 
Stephen J. McMahon, Logan Morris, J. Edgar Murdock, 

Herbert F. Seawell, Charles P. Smith, John M. 

2 Sternhagen, Charles M. Trammell and Ernest H. 
Van Fossan, are citizens of the United States and 

are members of and constitute the United States Board 
of Tax Appeals, having offices in the Internal Revenue 
Building, Washington, D. C., and are sued as members of 
said Board; that the defendant Eugene Black is Chair¬ 
man of the said United States Board of Tax Appeals. 
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] 

i 

3. That heretofore G. Bryan Pitts was a | director and 

officer of said plaintiff corporation between,! to wit, Feb¬ 
ruary 1918 and January 18th, 1930. During said period, 
and at various and numerous times, and whpe a director 
and officer of plaintiff corporation as aforesaid, the said 
Pitts embezzled from the plaintiff large sujns of money 
amounting to more than Two Million Dolfars ($2,000,- 
000.00). In addition, the said Pitts, during said period, 
unlawfully converted to his own use other property of the 
plaintiff consisting of stocks, bonds, other s^ecurities and 
other personal property, having a total valu0 in excess of 
One Million Dollars ($1,000,000.00). j 

4. That the said Pitts used large sums bf money em¬ 
bezzled from the plaintiff as aforesaid in paying for, ac¬ 
quiring and obtaining apparent title to various kinds and 
amounts of property, including real estate, jewelry, stocks, 
bonds, other securities, household furniture, automobiles 
and other articles and effects, and that the sajid Pitts trans¬ 
ferred possession and apparent title to some! of this prop¬ 
erty to his wife, Gladys T. Pitts, without v^lid considera¬ 
tion. 

5. That the said Pitts was indicted, trie^ and, in De¬ 
cember, 1930, convicted of conspiring to ehibezzle more 
than One Million Dollars ($1,000,000.00) in money belong¬ 
ing to the plaintiff, and of concealing recordjs of the plain¬ 
tiff, and is now serving a sentence of fourteen (14) years 

imprisonment under said convictions.' 

3 6. That in or about February 1931 the then Com¬ 

missioner of Internal Revenue made so-called jeop¬ 
ardy assessments of additional income taxbs against the 
said Pitts and against the said Gladys T. I^itts, his wife, 
totalling with interest approximately two million dollars, 
and in attempting to enforce the collectiop of said as¬ 
sessments has caused one or more United States Collectors 
of Internal Revenue to distrain upon and Seize a variety 
of personal property found in the possessi|)n of the said 
Pitts or his said wife, or of his or her agents, and to 
cause liens to be attached to other personal! property and 
to divers parcels of real estate as belonging to the said 
Pitts and/or his wife, directly or indirectlHr. 

7. That heretofore said G. Bryan Pitts aijid said Gladys 
T. Pitts filed appeals before the United Stated Board of Tax 
Appeals from the deficiencies asserted in deJiciency notices 
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1 Bill. 

Filed January 15,1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 56675. 

The F. H. Smith Company, a Corporation, Plaintiff, 

vs. 

Eugene Black, Chairman; Jed C. Adams, C. Rogers Arun- 
DELL, Edgar J. Goodrich, W. C. Lansdon, J. Russell 
Leech, John J. Marquette, Anabel Matthews, Stephen 
J. McMahon, Logan Morris, J. Edgar Murdock, Herbert 
F. Seawelh Charles P. Smith, John M. Sternhagen, 
Charles M. Trammell and Ernest H. Van Fossan, Mem¬ 
bers of the United States Board of Tax Appeals, De¬ 
fendants. 

To the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court: 

The plaintiff. The F. H. Smith Company, respectfully 
shows to the Court: 

1. That the plaintiff is a corporation, organized and 
existing under the laws of the State of Delaware; having 
its principal office and place of business in Delaware Trust 
Building, Wilmington, Delaware, and brings this suit in 
its own right. 

2. That the defendants Eugene Black, Jed C. Adams, 
C. Rogers Arundell, Edgar J. Goodrich, W. C. Lansdon, 
J. Russell Leech, John J. Marquette, Annabel Matthews, 
Stephen J. McMahon, Logan Morris, J. Edgar Murdock, 

Herbert F. Seawell, Charles P. Smith, John M. 

2 Sternhagen, Charles M. Trammell and Ernest H. 
Van Fossan, are citizens of the United States and 

are members of and constitute the United States Board 
of Tax Appeals, having offices in the Internal Revenue 
Building, Washington, D. C., and are sued as members of 
said Board; that the defendant Eugene Black is Chair¬ 
man of the said United States Board of Tax Appeals. 
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3. That heretofore G. Bryan Pitts was al director and 
officer of said plaintitf corporation between] to wit, Feb¬ 
ruary 1918 and January 18th, 1930. During said period, 
and at various and numerous times, and while a director 
and officer of plaintiff corporation as aforesaid, the said 
Pitts embezzled from the plaintiff large sUitns of money 
amounting to more than Two Million Dollars ($2,000,- 
000.00). In addition, the said Pitts, during said period, 
unlawfully converted to his own use other property of the 
plaintiff consisting of stocks, bonds, other Securities and 
other personal property, having a total value in excess of 
One Million Dollars ($1,000,000.00). 

4. That the said Pitts used large sums ^f money em¬ 

bezzled from the plaintiff as aforesaid in paying for, ac¬ 
quiring and obtaining apparent title to varibus kinds and 
amounts of property, including real estate, jewelry, stocks, 
bonds, other securities, household furniturb, automobiles 
and other articles and effects, and that the said Pitts trans¬ 
ferred possession and apparent title to some of this prop¬ 
erty to his wife, Gladys T. Pitts, without valid considera¬ 
tion. I 

5. That the said Pitts was indicted, trieji and, in De¬ 
cember, 1930, convicted of conspiring to dmbezzle more 
than One Million Dollars ($1,000,000.00) in jnoney belong¬ 
ing to the plaintiff, and of concealing recordp of the plain¬ 
tiff, and is now serving a sentence of fourteen (14) years 

imprisonment under said convictionsj 
3 6. That in or about February 1931 |the then Com¬ 

missioner of Internal Revenue made ^o-called jeop¬ 
ardy assessments of additional income taxes against the 
said Pitts and against the said Gladys T. Pitts, his wife, 
totalling with interest approximately two ijiillion dollars, 
and in attempting to enforce the collectibn of said as¬ 
sessments has caused one or more United States Collectors 
of Internal Revenue to distrain upon and ^eize a variety 
of personal property found in the possession of the said 
Pitts or his said wife, or of his or her jjigents, and to 
cause liens to be attached to other personal property and 
to divers parcels of real estate as belongihg to the said 
Pitts and/or his wife, directly or indirectlj^. 

7. That heretofore said G. Bryan Pitts ahd said Gladys 
T. Pitts filed appeals before the United States Board of Tax 
Appeals from the deficiencies asserted in deficiency notices 
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issued bv tbei Commissioner of Internal Revenue in con- 
nection with said jeopardy assessments, said appeals, which 
are now pending before said Board, being designated in the 
files of said Board as follows: Appeal of G. Bryan Pitts for 
the calendar years 1926, 1927 and 1928, Docket No. 58778; 
Appeal of Gladys T. Pitts for the calendar years 1926, 1927 
and 1928, Docket No. 58779; Appeal of G. Bryan Pitts for 
the calendar year 1929, Docket No. 61266; Appeal of Gladys 
T. Pitts for the calendar year 1929, Docket No. 62201. 

8. That heretofore on, to wit, October 30, 1933, the plain¬ 
tiff herein filed in said appeals pending before said Board 
its motion for leave to intervene, based on sworn allegations 
of fact and setting forth as grounds therefor that the i)lain- 
tiff herein had in its possession evidence which proves that 
said G. Brvan Pitts and the said Gladvs T. Pitts do not owe 
anv income taxes for the vears involved, but that to 
4 the contrary the said G. Bryan Pitts overpaid income 
taxes for the vears 1926, 1927 and 1928 using the 
moneys embezzled from the said plaintiff to make said pay¬ 
ments, as aforesaid; that the plaintiff* herein had brought a 
suit in the United States Court of Claims, being No. 42,503, 
filed August 30, 1933, for the recovery of $101,469.42, con¬ 
stituting a part of its said moneys used by the said Pitts to 
pay income taxes which he did not and does not owe; that 
in the brief of the United States filed in said case before the 
Court of Claims the defense had been made that the Court 
of Claims had no jurisdiction over said suit for the reason 
that the issue involved, to wit, the correct Federal income 
tax liability of the said Pitts for the years involved, was 
then a matter before the United States Board of Tax Ap¬ 
peals; that the plaintiff herein had offered said evidence, 
consisting of books and records of the plaintiff’ and of per¬ 
sonal records of the said G. Bryan Pitts, to the attorney of 
record for the said Pitts in thei said appeals before the 
Board of Tax Appeals, for use in the trial of the said ap¬ 
peals, and that said offer had been declined; that the plain¬ 
tiff had also offered said evidence to the attorneys for the 
Commissioner of Internal Revenue for use in the trial of 
said appeals, but said offer was also declined; that in said 
motion plaintiff offered to introduce said evidence, alleging 
tliat without it there could be no correct determination of 
the issues involved, that said evidence would not be offered 
bv anvone other than plaintiff, and that unless said inter- 
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1 

I 

vention was i^ranted irreparable loss and damage would 
result to the plaintiff by any determination bjt said Board 
of the issues involved, in that the real issue involved was 
whether the plaintiff should recover its moneyi received by 
the Government, without consideration, as overpayment of 
the income taxes of the said Pitts. I 

10. That in said motion for leave to intervene plaintiff 
requested that an oral hearing be had on its said 

5 motion; that on November 3, 1933, an order was en¬ 
tered by the defendant J. E. Murdock, as a Member 
of said United States Board of Tax Appeals, dbnying plain¬ 
tiff’s motion in said appeal, without any oral hearing having 
been granted. I 

11. That on November 16th, 1933, plaintiff Aled a motion 
in said appeals to vacate the order denying iis motion for 
leave to intervene, to set its said motion down ior oral argu¬ 
ment before more than one member of the Board, and that 
the decision of the Member or Members hearing said argu¬ 
ment on said motion be reviewed by the whole Board; said 
motion was based on the grounds that the o^der referred 
to was entered without any opposition being f^led by either 
the petitioners G. Bryan Pitts and Gladys T. Pitts, or by 
the respondent, the Commissioner of Internal Revenue, that 
the order was entered without any oral heaijing, although 
said hearing was requested in said motion, that the order 
was entered bv one Member of the Board and! did not show 
that it had been reviewed by any other Meiiiber or Mem¬ 
bers of the Board, that the order was contrary to precedent 
which had created an established practice in the Board and 
in all other tribunals, both judicial and quapi judicial, in 
this country, and that the order was in violation of the equi¬ 
table rights of the plaintiff. The motion furthdr showed that 
the petitioners G. Bryan Pitts and Gladys | T. Pitts had 
asserted in motions filed in said appeals that the said rec¬ 
ords and evidence in the possession of the | plaintiff and 
offered by the plaintiff as aforesaid ‘‘are fiecessary to a 
proper presentation of petitioner’s ease before this Board”. 
On November 21, 1933, an order was entered in said ap¬ 
peals by the said defendant J. E. Murdock, (Jenying plain¬ 
tiff’s said motion without granting any oral Argument and 
with no showing that the said action on plaintiff’s said mo¬ 
tion had been reviewed by any other Membeli- or Members 
of the Board. 
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6 12. That on June 8th, 1933, plaintiff herein filed in 

the said'appeals before the United States Board of 
Tax Aiipeals its motion for leave to introduce evidence as 
a friend of the Board on the ^rounds as shown bv affidavits 
attached to said motion; that said evidence is material 


and neeessarv to a correct determination of the issues in¬ 


volved; that said evidence has been tendered to attorneys 
for the said GJ Brvan Pitts and Gladvs T. Pitts and to the 
attorney for the Commissioner of Internal Revenue, both 
tenders having* been declined; that the introduction of said 
evidence is for the assistance of the Board; and that it is 
in the public interest that evidence material and neces¬ 
sary to the determination of a cause to which the Gov¬ 
ernment is a party should not be suppressed; said motion 
was not opposed by counsel for the Commissioner of In¬ 
ternal Revenue, who stated at the hearing, that in his 
opinion the motion should be granted; said motion was 
opposed by attorneys for the said G. Bryan Pitts and 
Gladys T. Pitts, and on October 9th, 1933, an order was 
entered in said ap])eals by the defendant (diaries P. 
Smith denying said motion. 

13. That in certain income tax cases of the plaintiff, now 
pending before the Commissioner of Internal Revenue on 
claims’for refund for the years 1927 and 1928, plaintiff 
submitted to a representative of the Commissioner of In¬ 
ternal Revenue, Mr. H. M. Sorrell, evidence showing that 
tiie said Pitts embezzled from the plaintiff during the year 
1927 at least $426,732.28, and during the year 1928 at least 
$1,064,283.59; that applying these items to the facts in the 
possession of the Bureau of Internal Revenue as to the 
total receipts of the said Pitts for the said years, proves 
conclusively that the said Pitts overpaid his income taxes 
for each of said years, and that he used embezzled moneys 

of plaintiff to make said overpayments; that similar 
7 information for the year 1929 giving the same result 

for that year has been tendered to the Commissioner 
of Internal Revenue by the plaintiff. 

14. That on Januarv 13th, 1934, the said G. Brvan Pitts 
and Gladys T. Pitts, through their attorney of record, 
filed a motion to postpone the trial of said appeals, which 
said trial was set for January 15th, 1934, copy of which 
motion is attached hereto as Exhibit “A” and made a 
part hereof by reference, and in which motion said coun- 
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scl agreed to stipulate an amount of tax in sdid appeals; 
that plaintiff has been informed and believes that it is the 
intention of the said attorneys for the Coimiiissioner of 
Internal Revenue to stipulate in said appeals that the said 
G. Bryan Pitts and/or the said Gladys T. Pitts owe in¬ 
come taxes in the approximate amount of $153,000, or some 
other large amount; that it is customary foil the Board 
of Tax Appeals to enter its order based on sjich a stipu¬ 
lation, which order constitutes a finding of a (jleficiency of 
income taxes in the amounts contained in such | stipulation; 
that the entry of such an order in the said appeals based 
on such a stipulation, in view of the facts ^nd circum¬ 
stances as set forth in this petition, will be arbitrary and 
incorrect, and will cause irreparable injury, loss and dam¬ 
age to the plaintiff, in that it will constitute 4 determina¬ 
tion by the Board of Tax Appeals that plaintip is not en¬ 
titled to recover its moneys embezzled from itjby the said 
Pitts as aforesaid and paid to the Governn^ent without 
consideration as being for taxes which he did hot and does 
not owe; furthermore, in that it will constitiite a prece¬ 
dent which may affect plaintiff’s rights in i|s aforesaid 
suit in the Court of Claims. | 

Wherefore, plaintiff, being without remedyj other than 

through the intervention of an equity Court, prays as 
follows: ! 

8 1. That a subpoena be issued against | the defend¬ 

ants and each of them requiring them hnd each of 
them to answer tlie exigencies of this Bill, bit not under 
oath, answers under oath being hereby expressly waived, 
ynd that service of i)rocess may be made upon all of the 
defendants hereto l)y personal service upon |the defend¬ 
ant Eugene Black as Chairman of the United ^tates Board 
of Tax Appeals. j 

2. That said defendants and each of them bg, upon final 
liearing, enjoined and restrained from entering any order 
in the aforesaid appeals of the said G. Bryan Pitts and 
Gladys T. Pitts, now pending before said Board, which 
constitutes a determination of the amount of the income 
taxes and/or of the taxable income of the sajd G. Bryan 
Pitts and or Gladvs T. Pitts for the vears 1926, 1927, 1928 
and 1929, or any of* them, without first having received and 
considered all of the evidence offered by ihe plaintiff 
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herein, which is material to the issues involved in said 
appeals; and that, in order to prevent irreparable injury, 
loss and damage to the plaintiff, a temporary restraining 
order be issued herein enjoining and restraining the defend¬ 
ants pendente lite from entering such an order without 
hearing and considering such evidence. 

3. That in order to prevent irreparable injury and loss 
to the plaintiff the defendants herein be required to show 
cause why they should not be enjoined and restrained 
pendente lite from entering any such order in such ap¬ 
peals pending the final determination of this cause. 

4. That upon final hearing a decree be entered herein 
enjoining the defendants and each of them from refusing 
to receive and to consider all of the evidence offered in 
said appeals by the plaintiff herein which is material to the 

issues involved in said appeals. 

9 5. That the plaintiff be granted such other and 

further relief as to the Court may seem just and 
proper. 

THE F. H. SMITH COMPANY, 
By CONRAD H. SYME, 

Its Attorney. 

BEEKMAN, BOGUE & CLARK, 

By RALPH L. WOLCOTT, 

W. W. ROSS, 

CONRAD H. SYME, 

R. S. DOYLE, 

Attorneys for the Plaintiff. 

District of Columbia, ss: 

Conrad H. Syme, being first duly sworn, deposes and says 
that he is ah attorney for The F. H. Smith Company, the 
above-named'plaintiff, and is authorized to make this verifi¬ 
cation and does so for the reason that plaintiff is a non¬ 
resident corporation and absent from the District of Colum¬ 
bia; that he has read the foregoing Bill of Complaint and 
knows the contents thereof; that the facts therein stated 
upon his personal knowledge are true, and those stated 
upon information and belief he believes to be true. 

! CONEAD H. SYME. 
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Subscribed and sworn to before me this 15th dav of 

I * 

Januaiy, 1934. i 

FRANK E. CUNNINGHAM, 

! Cleric, 
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C. E. STEWART, Jr., 

Ass’t 


Exhibit ^‘A”. 


Cleric. 


United States Board of Tax Appeals. Filed Jan. 13, 1934. 
United States Board of Tax Appells. 

Docket Nos. 58778, 58779, (31266, 62201. 


I 

G. Bryan Pitts and Gladys T. Pitts, Piptitioner-, 


vs. 


Commissioner of Internal Revenue, Respondent. 

I 

I 

I 

Motion to Postpone for Settlement by Stiipulation. 

I 

Now come the Petitioners in the above entitled cause by 
their attorneys, Vernon B. Lowrey and Richard L. Merrick, 
and move the Board to postpone the hearing of the above 
entitled causes for one day.v, or for such ot^ier period as 
to the Board may seem just and proper, upon the grounds 
and for the reasons following: 


1. The Petitioners in these causes have aJ>Teed, and do 
hereby agree, with counsel for the Respondent, and with the 
Board, to stipulate the tax at issue in these causes of action; 
said stipulation has progressed to the point}, at which the 
parties are in substantial agreement; there j^re certain de¬ 
tails of the stipulation, however, which are ye^ to be worked 
out. The Petitioners request that they be allowed a reason¬ 
able time for this purpose. This is the mori necessary by 
reason of the fact that the Petitioner G. Bryejn Pitts is con¬ 
fined in the District of Columbia Reformatory, at Lorton, 
Va., and the Petitioner Gladys T. Pitts, is iin Milwaukee, 
Wisconsin, so that communication between tjiie Petitioners 
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and their counsel is slow, and is frequently delayed. Re¬ 
spectfully submitted, this 15th day of January, 1934. 

(Signed) VERNON B. LOWREY, 

Attorney for Petitioner-^ 

1010 Vermont Averme, 

Waslfiingtony D. C, 

11 Granted. Jan. 13, 1934. 

(Signed) EUGENE BLACK, 

Member U. S, Board of Tax Appeals. 

Put on Tuesday CZaendar. 

Rule to Show Cause. 

Filed January 15, 1934. 

This cause coming on to be heard upon the Bill of Com¬ 
plaint herein to enjoin the defendants from entering any 
order in certain appeals of G. Bryan Pitts and Gladys T. 
Pitts now pending before the United States Board of Tax 
Appeals, without first receiving and considering evidence 
offered by the' plaintiff herein as material and necessary to 
the correct determination of such appeals, it is by the Court 
this 15th day of January, 1934, ordered, 

1. That service of process in the District of Columbia 
upon the defendant Eugene Black, as Chairman of the 
United States Board of Tax Appeals, be considered and 
effective as service upon all of the defendants herein. 

2. That the defendants Eugene Black, Chairman, Jed C. 
Adams, C. Rogers Arundell, Edgar J. Goodrich, W. C. 
Lansdon, J. Russell Leech, John J. Marquette, Annabel 
Matthews, Stephen J. McMahon, Logan Morris, J. Edgar 
Murdock, Herbert F. Seawell, Charles P. Smith, John M. 
Sternhagen, Charles M. Trammell, and Ernest H. Van 
Fossan, and each of them be and they hereby are required 
to show cause, under oath, on or before the third (3d) day, 
exclusive of Sundays and holidays, after service of this 
Rule, why the prayer of said bill for an injunction pendente 
lite should not be granted. 

F. DICKINSON LETTS, 

Justice. 
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I 

12 Marshal’s Return, | 

Served a copy of the within rule on Eugene Black, chair¬ 
man U. S. Board Tax Appeals, 1-15-34, Persoi^ally. 

EDGAR 0. SNYDER, 

U. S. Marshal in ai(id for 

the Dist. of {Columbia, 
By C. B. SWANN, i 

B., I 

Deputy U, S\. Marshal, 

Supplemental Bill for an Injunctio^, 

I 

I 

Filed January 19,1934. | 

♦ • * * ♦ * j # 

I 

[ 

I 

To the Supreme Court of the District of Colunibia, Holding 
an Equity Court: j 

The supplemental bill of the plaintiff. The IF. H. Smith 
Company (leave of the Court for filing same I having been 
first obtained), respectfully shows: | 

i 

1. That the plaintiff is a corporation, orgaifized and ex¬ 

isting under the laws of the State of Delaware, having its 
principal office and place of business in Deljaware Trust 
Building, Wilmington, Delaware, and brings this suit in its 
own right. j 

2. That the defendants Eugene Black, Jed p. Adams, C. 

Rogers Arundell, Edgar J. Goodrich, W. C.| Lansdon, J. 
Russell Leech, John J. Marquette, Annabd Matthews, 
Stephen J. McMahon, Logan Morris, J. Ed^ar Murdock, 
Herbert F. Seawell, Charles P. Smith, John Ml Sternhagen, 
Charles M. Trammell and Ernest H. Van Fo^san, are citi¬ 
zens of the United States and are members df and consti¬ 
tute the United States Board of Tax Appeals, having 
offices in the Internal Revenue Building, Wj^shington, D. 
C., and are sued as members of said Board that the de¬ 
fendant Eugene Black is Chairman of the I said United 
States Board of Tax Appeals. j 

3. That heretofore on January 15th, 1934,! the plaintiff 

filed its original bill against the defendants, in and 

13 by which it prayed for an injunction! against said 
defendants to restrain them permjanently and 
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pendente lite from entering any order in certain appeals of 
One G. Bryan Pitts and one Gladys T. Pitts pending before 
the said United States Board of Tax Appeals, without first 
having received and considered certain evidence offered 
by the plaintiff herein as being material and necessary to 
the issues involved in said appeals. 

4. That in said bill of complaint it is alleged that a motion 
had been filed in said appeals on January 13th, 1934 by the 
attorney of record for the said G. Bryan Pitts and Gladys 
T. Pitts, under the terms of which motion said attorney 
agreed to stipulate an amount of tax in said appeals. 

5. That on January 17th, 1934, and after the date upon 
which the said bill of complaint was filed, a stipulation 
signed bv attornevs of record for the said G. Brvan Pitts 
and Gladvs T. Pitts and for the Commissioner of Internal 
Revenue was filed, in which stipulation said attorneys pur¬ 
ported to agree that there is a deficiency in income taxes 
due by the said G. Bryan Pitts and Gladys T. Pitts of 
$6,000 for the year 1927, $125,000 for the year 1928 and 
$6,000 for the year 1929; that a copy of said stipulation is 
attached as Exhibit ‘‘A’’ and prayed to be read a part 
hereof bv reference. 

Wherefore, plaintiff prays: 

1. That the defendants and each of them be required to 
answer the exigencies of this supplemental bill, but not 
under oath, answers under oath being hereby expressly 
waived. 

2. That the prayers Nos. 2, 3 and 4 of the original bill 
be granted. 

3. That the plaintiff be granted such other and further 
relief as to the Court may seem just and proper. 

THE F. H. SMITH COMPANY, 
By CONRAD H. SYME, 

Its Attorney, 

14 BEEKMAN, BOGUE & CLARK, 

Bv W. W. ROSS, 

CONRAD H. SYME, 

R. S. DOYLE, 

Attorneys for the Plaintiff, 
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I 

I 

District of Columbia, as : | 

Conrad H. Syme, being first duly sworn,| deposes and 
says that he is an attorney for The F. H. Snjith Company, 
the above-named plaintiff, and is authorized | to make this 
verification and does so for the reason that! plaintiff is a 
non-resident corporation and absent from the District of 
Columbia; that he has read the foregoing [Supplemental 
Bill of Complaint and knows the contents thereof; that the 
facts therein stated upon his personal knowlWge are true, 
and those stated upon information and belief he believes 
to be true. I 

CONRAD H. iSYME, 

Atty. for F, Smith Co, 

Subscribed and sworn to before me this 18th day of Janu¬ 
ary, 1934. I 

[seal.] CAROLYN G. G^ROFF, 

Notary Ifublic, D. C, 

No objection to filing. | 

LEO A. ROVER, 
Attorney for ^Defendants, 


Let this Supplemental Bill be filed. 


F. D. iiETTS, 

! Justice, 
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Exhibit ^‘A’’. 


United States Board of Tax Appels. 

Docket Nos. 58778, 58779, 61266, 6^201. 

G. Bryan Pitts, Gladys T. Pitts, G. Bryan! Pitts, Gladys 

T. Pitts, Petitioners, j 

V. ! 

I 

Commissioner of Internal Revenue, Rj^espondent. 

I 

I 

Stipulation. 

It is stipulated and agreed by and between the petition¬ 
ers herein and the Commissioner, by their ibgal represent¬ 
atives,* that the cases of G. Bryan Pitts, Docket Nos. 
58778 and 61266, and Gladys T. Pitts, Doqket Nos. 58779 
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and 62201, be consolidated for bearing, decision and final 
order of redetermination. 

It is further stipulated and agreed that there is a defi¬ 
ciency in income tax due by the petitioners as follows: 


1926. 

No deficiency and no overpayment. 


1927 



Tax. 

Penalty. 

Assessed: # 309903 1 . 

Feb. 1931, 0.1. 

Spl. 1. 

... $33,555.96 

... 185,140.41 

$92,570.21 



Total... 

... $218,696.37 

$92,570.21 

Paid.:. 

Liability.. 

Deficiency in payment. 

Unpaid assessment to be abated. 

... 33,555.96 

39,555.96 
6,000.00 
... $179,140.41 

None 

None 

None 

$92,570.21 

1928. 

Assessed: #310103'. 

Feb. 1931, 0.2. 

Tax. 

... $40,527.20 
... 662,235.51 

Penalty. 

$331,617.76 

Total. 

... $703,762.71 

$331,617.76 

Paid.. 

Liability.'. 

... 40,527.20 

... $165,527.20 

None 

None 

16 



Deficiency in payment. 

Unpaid assessment to be abated. 

... 125,000.00 

... $538,235.51 

None 

$331,617.76 

1929 

Liability.'. 

Paid.. 

Deficiency to be assessed and paid. 

Tax. 

$6,000.00 

None 

$6,000.00 

Penalty. 

None 

None 

None 


and the Board may enter its order accordingly. 


(Sgd.) VERNON B. LOWREY, 

Attorney for Petitioners, 
(Sgd.) E. BARRETT PRETTYMAN, 

C., 


I 


CHC/k 1/17/34. 


General Counsely 
Bureau of Internal Revenuey 
Attorney for Respondent. 


United States Board of Tax Appeals. Filed Jan. 17, 
1934. 
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j 

Motion to Dismiss Bill and to Discharge Ride. 

i 

Filed January 29, 1934. | 

I 

I 

* * « * « i « 

i 

Come now the defendants in the above entitled cause by 
their attorney, Leslie C. Garnett, United States Attorney 
in and for the District of Columbia, and move the Court to 
dismiss the bill of complaint filed herein and tjo discharge 
the rule to show cause issued herein for tl^e following 
reasons: j 

I 

1. The bill of complaint does not set forth aj good cause 
of action. 

I 

2. The bill of complaint is without equity. I 

3. The United States Board of Tax Appealp has juris¬ 

diction to hear and finally determine the tax ijaatters now 
before it. ! 

4. This Court has no jurisdiction to enjoin! the United 
States Board of Tax Appeals, as requested. | 

5. This is unquestionably a suit Against the 

17 United States. | 

6. Plaintitf has complete and adequate remedies 
other than the injunction sought in this suit, j 

7. And for other reasons apparent of record. 

LESLIE C. GARNET^, 

United States Attorney^ 
JOHN W. FIHELLY, | 

Assistant United States Attorney^ 

Attorneys for Defendants. 

! 

Memorandum Opinion. ! 

Filed March 2, 1934. | 

j 

• * # * « • ! • 

Whether or not the plaintiff should be permiljted to inter¬ 
vene in a proceeding before the Board of Tax Appeals was 
a question to be decided by that Board in its judicial capac¬ 
ity, and its decision was not one that can be Reviewed by 
this court by a proceeding which is really in tljie nature of 
an appeal. The action of the Board was not! in the per¬ 
formance of a mere ministerial act. l 
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In addition I do not see why the plaintiff has not a com¬ 
plete remedy in the Court of Claims and it does not seem 
to me that the action of the Board of Tax Appeals would 
in any way conclude the Court of Claims. 

The bill should be dismissed with costs. 

BAILEY, *7. 

18 Decree Dismissing Bill of Complaint. 

Filed March 7,1934. 

* w * * « * « 


This cause came on to be heard on the defendants’ mo¬ 
tion to dismiss the bill of complaint herein filed, and was 
argued by counsel and taken under advisement by the 
court; and the court being fully advised, and having filed 
its opinion hei^ein, it is this 7th day of March, 1934, 
Ordered, adjudged and decreed, that the said motion to 
dismiss be sustained and the bill of complaint be, and it is 
hereby dismissed with costs to the defendants. 

JENNINGS BAILEY, 
Justice^ Supreme Court, D. C. 


To the foregoing order and decree the plaintiff in open 
court noted an exception and the said exception was allowed 
by the court, and the plaintiff in open court notes an ap¬ 
peal to the Court of Appeals, and said appeal is hereby 
allowed upon the filing of bond for costs in the sum of One 
Hundred Dollars ($100.00), with leave to deposit the sum 
of Fifty Dollars ($50.00) in cash with the Clerk in lieu 
thereof. 

JENNINGS BAILEY, 
Justice, Supreme Court, D. C. 


No objection as to form. 


W. W. BOSS, 
Attorney for Plaintiff. 


Memorandum. 


March 23, 1934.—$50.00 cash deposited in lieu of cost 
bond. 
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I 

I 

I 

19 Assignment of Error. | 

Filed March 31, 1934. I 

^ I 

I 

# # # * * # I * 

I 

The Court erred: ! 

I 

(1) In entering a decree dismissing the bill of j complaint. 

W. W. ROSS,I 

Attorney for Plaintiff^ 

The F. H. Smith Company. 

I 

Additional Assignments of Error. | 

Filed April 2,1934. | 

* ♦ * * # « j « 

I 

I 

(2) In concluding, as a matter of law, that >^hether the 

plaintiff should be permitted to intervene in the [proceeding 
involved before the United States Board of T^x Appeals 
was a question to be decided by said Board in its judicial 
capacity. j 

(3) In the alternative, in concluding, as a matter of law, 

that the action of the Board in denying plaintiff’s motion 
for leave to intervene was not an abuse of judicial discre¬ 
tion. I 

(4) In concluding, as a matter of law, that the action of 

the Board in passing on plaintiff’s motion for leave to 
intervene was not in the performance of a mii^isterial act 
in which the plaintiff has a legal interest. I 

(5) In concluding, as a matter of law, that tjie plaintiff 
has a complete remedy in the Court of Claims. ! 

(6) In concluding, as a matter of law, that t^e decision 
of the Board in denying plaintiff’s motion for leave to in¬ 
tervene was not one that could be reviewed by the Supreme 
Court of the District of Columbia in the proceeding herein. 

(7) In concluding, as a matter of law, khat the in- 

20 junction suit brought by the plaintiff herein is of 
such a nature that the decision of the Board in deny¬ 
ing plaintiff’s motion for leave to intervene cbuld not be 
reviewed by the Supreme Court of the District of Columbia. 

(8) In concluding, as a matter of law, that it ivas not the 
duty of the Board to allow the plaintiff to intervene. 
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(9) In concluding, as a matter of law, that the decision 
of the Board denying the plaintiff’s motion for leave to 
intervene did not constitute an abuse of power. 

(10) In other respects apparent of record. 

W. W. ROSS, 

At tor 71 ey for Plaintiff ^ 

The F. H. S7nith Co7npany. 

Desig7iation of Record. 

Filed March 31, 1934. 

* m m m * * * 

The Clerk of the Court will please include in the record 
on appeal in the above entitled cause the following: 

(1) Bill of Complaint filed January 15, 1934, including 
Exhibit A thereto. 

(2) Rule to Show Cause entered January 15, 1934. 

(3) Supplemental Bill of Complaint filed January 19, 
1934, including Exhibit A thereto. 

(4) Motion to dismiss bill and to discharge rule filed 
January 29, 1934. 

(5) Memorandum Opinion by Mr. Justice Bailey filed 
March 2, 1934. 

(6) Decree dismissing bill of complaint entered March 
7, 1934. 

(7) $50.00 Cash Deposit in lieu of cost bond filed March 
23, 1934. 

21 (8) Assignment of Error. 

(9) This designation. 

W. W. ROSS, 

Attorney for Plaintiff, 

The F. H. Smith Co7npa7iy. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
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1 

I 

this transcript, in cause No. 56675 in Equity, j wherein The 
F. H. Smith Company, a corporation, is plaintiff and 
Eugene Black, Chairman, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe fay name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of May, 1934. I 

I 

[Seal Supreme Court of the District of 0|Olumbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 


Endorsed on cover: District of Columbia Sujireme Court. 
No. 6234. The F. H. Smith Company, a corporation, Ap- 
pellant, vs. Eugene Black, Chairman, Jed 0. Adams, C. 
Rogers Arundell et al. Court of Appeals,! District of 
Columbia. Filed May 28, 1934. Henry W. Hedges, Clerk. 
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